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Insurance subrogation is a long-historical system with great features in 
Insurance Law. Currently, Insurance Law in all countries mainly applies the 
legality principle of insurance subrogation in order to realize the indemnity 
principle in insurance, prevent function of moral hazard and to protect the 
development of insurance industry. But with the development of insurance 
industry, the legality principle of insurance subrogation is not beyond the 
suspicion from juridical logic and practice. This article applies the 
demonstration way of stand-argue-stand, has pronounced views on 
non-statutory of insurance subrogation, and proposes the path of using 
conventional subrogation breakthrough and transcending the statutory 
subrogation, in the hope of weaken the legal coerciveness of insurance 
subrogation, strengthen the freedom of rights and will autonomy of both parties 
in insurance, pursue the fair and just and equal all parties’ rights, meet the new 
legislation idea of insurance and new needs of insurance practice. 
Besides the preface and conclusion, this article is divided into four 
chapters as follows. 
Chapter 1 reviews the origination and legal attribute of insurance 
subrogation, and defines the research scope of this article. Subchapter 1 briefly 
describes the formation and connotation of insurance subrogation in continental 
legal system and Anglo-American law system, analyzes two ways of obtaining 
insurance subrogation. Subchapter 2 primary discusses the legal nature and 
debate opinions of insurance subrogation. Subchapter 3 discourses the 
institutional basis of insurance subrogation in Civil Law from perspectives of 
creditor's rights, debt and claim rights. 
Chapter 2 analyzes the causes of legality principle of insurance 















legislation in major countries of continental legal system and Anglo-American 
law system, makes transverse comparison and analyzes it then finds they mainly 
apply the legality principle of insurance subrogation. Subchapter 2 states the 
basis of legality principle of insurance subrogation from the aspect of 
jurisprudence, centered on indemnity principle and supplemented with principle 
of fair and just. Subchapter 3 demonstrates the functional value of legality 
principle of insurance subrogation from three aspects. 
Chapter 3 reflects on the validity of legality principle of insurance 
subrogation from aspects of theory and practice. Subchapter 1 reflects on 
statutory subrogation in theory and in combination with function. Subchapters 2 
reflects and analyzes the dilemma of statutory subrogation in practice: 
breakthrough and transcend the statutory subrogation, in combination with the 
true cases. 
Chapter 4 puts forward the non-statutory insurance subrogation and proves 
to be established, and discusses its possible influence. Subchapter 1 
demonstrates the necessary and possibility of non-statutory insurance 
subrogation from aspects of insurance legislation, insurance intention and 
insurance operation. Subchapter 2 puts forward the concrete path of 
non-statutory insurance subrogation: the transformation from statutory to 
conventional. Subchapter 3 tries to discuss the possible influence on the rights 
and obligations of parties and so on of .non-statutory insurance subrogation  
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